
 

 

IN THE  COMPETITION  TRIBUNAL  OF  SOUTH  AFRICA 
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And  
  
  
  
MASSMART  HOLDINGS  LIMITED Primary Target Firm 
  
  
  

  

WITNESS  STATEMENT  OF  MR  ANDY  BOND 
  

 

1 I am the former Chairman of ASDA Stores Limited (“ASDA”) and an 

executive vice president of Wal-Mart Stores Inc. (“Wal-Mart”)1, the primary 

acquiring firm.  ASDA is a Wal-Mart subsidiary and is the second largest 

food, alcohol and general merchandise retailer in the United Kingdom.  

ASDA was acquired by Wal-Mart in 1999, at which time it was the third 

largest retailer in the UK market. 

 

2 I joined ASDA in 1994 as a marketing manager and was appointed 

                                            
1
 In this witness statement, I will use the term “Wal-Mart” to refer to the legal entity that is the 

primary acquiring firm, and the term “Walmart” to refer to the business operations of the Walmart 
group worldwide. 
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marketing director in 1997.  Between 1999 and November 2000, I was 

responsible for all aspects of food and general merchandise label 

development, for both ASDA and Walmart Germany.  I was appointed as 

the managing director of an ASDA division, George, in November 2000.  

ASDA runs George as a stand-alone business operating in the retail 

sector in the United Kingdom. 

 

3 In 2004 I was appointed as the Chief Operating Officer of ASDA with 

responsibility for all retail operations and logistics.  I also remained the 

chairman of George and another Wal-Mart subsidiary, Gazeley Property. 

 

4 In March 2005 I was appointed the Chief Executive Officer (“CEO”) of 

ASDA and became responsible for all aspects of the ASDA business in 

the United Kingdom.  I oversaw a period in which ASDA was recognised 

as the fastest growing of the “Big 4” supermarkets in the United Kingdom 

with a growing market share and customer numbers.  This included the 

acquisition, in October 2009, of International Produce Limited ("IPL").  IPL 

was formed just over five years ago as a dedicated supply partner for 

ASDA's produce business, importing produce such as melons, grapes 

and citrus fruits.  It is now one of the largest importers of produce into the 

UK.  IPL also sources citrus for stores in the United States and avocados 

for stores in Japan.  ASDA increased its employment numbers from 

approximately 150 000 to 170 000 employees during the time that I was 

CEO. 
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5 In my role as the CEO of ASDA and, more recently, as an Executive Vice 

President of Wal-Mart, I have had extensive exposure to Walmart’s global 

business policies and procedures.  I am therefore familiar with the 

procurement and operational policies which Walmart employs in its 

operations around the world.  I also gained valuable insight into the global 

operations of the business through: 

 

5.1 my attendance at meetings of Walmart’s country CEOs, which are 

held on a quarterly basis and at which topics such as 

procurement and operations are discussed from a global 

perspective.  I have attended these meetings for the last six 

years; 

 

5.2 my attendance at the main board meetings of Wal-Mart, which I 

have attended for the last four years.  I presented the Walmart 

international strategy at these meetings; 

 

5.3 visiting Walmart’s (and its competitors’) retail operations in a 

number of countries which are relevant to these proceedings, 

including Brazil, Mexico, China and Japan.  I have also visited the 

retail operations of a number of companies operating in countries 

in which Walmart does not have a presence, including Russia, 

Turkey, Australia and New Zealand. 
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6 I am therefore suitably qualified to attest to the matters and to express the 

views referred to in this witness statement, particularly as regards 

Walmart’s international procurement strategies and general labour 

policies.  Particular labour issues are generally dealt with at a country 

level because of the significant differences in labour practices and 

legislative regimes around the world.  However, I am generally familiar 

with and understand Walmart’s general labour policies around the world 

and also Walmart’s ethical sourcing policies. 

 

7 In April 2010 I was appointed as the Chairman of ASDA and an Executive 

Vice-President of Walmart.  In that role, I was responsible for the planning 

and execution of Walmart’s Europe, Middle East and Africa expansion 

strategies, which culminated in the proposed merger with Massmart 

Holdings Limited ("Massmart") in South Africa. 

 

8 I have been extensively involved in the negotiations which led to the 

proposed merger, including with Massmart’s management and 

shareholders and with interested third parties, including the South African 

government.  I led the acquisition process and am responsible for all 

operational aspects associated with the proposed merger. 

 

9 Subsequent to Wal-Mart’s announcement of its intention to make an 

investment in Massmart, I met with the Governor of the Reserve Bank, the 
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Minister of Finance, the Minister of Trade and Industry, and the Minister of 

Economic Development.  The general indication in those meetings has 

been support for the proposed transaction, and that the transaction 

reflects a vote of confidence in the investment climate of South Africa and 

in the strength of its macro-economic fundamentals.  It was also 

communicated that Government encourages foreign direct investment in 

South Africa, and also the creation of employment and the enhancement 

of competition such as is expected to flow from the proposed transaction. 

 

10 Walmart executives also met with the Minister of Economic Development 

in Davos, Switzerland, in January 2011, where the Minister indicated a 

desire to facilitate meetings with union representatives and to obtain a 

written statement from the merging parties regarding our commitments to 

South Africa.  The merging parties’ combined statement was provided to 

the Minister by Mr Pattison of Massmart on 3 February 2011.  I 

understand that Mr. Pattison also attended various meetings with union 

representatives as requested by the Minister.  Walmart first heard of the 

concerns of the Department of Economic Development regarding the 

commitments offered in the merging parties’ statement of commitments 

when it received their submission to the Tribunal in these proceedings. 

 

WALMART 

  

11 Walmart serves customers and members more than 200 million times per 



  6 
 
 
 
 

 

week at more than 8 969 retail units under 55 different banners in 15 

countries.  Walmart had sales of $405 billion in fiscal year ending 

31 January 2010 and employs 2.1 million associates worldwide.  As such, 

Walmart is the largest private employer in the world. 

 

12 Walmart aims to be a leader in sustainability, corporate philanthropy and 

employment opportunity worldwide, and ranked first among retailers in 

Fortune Magazine’s 2010 Most Admired Companies survey. 

 

13 Walmart is driven by its most basic value, which is customer service.  

Walmart aims to offer the best quality merchandise at the lowest prices in 

all its stores by removing unnecessary costs and managing its business 

optimally. 

 

14 Walmart was founded in 1962 and incorporated as Walmart Stores, Inc., 

in 1969.  The company's shares were listed on the New York Stock 

Exchange in 1972. 

 

15 Today Walmart operates retail stores in various formats in 15 countries 

globally.  Walmart’s operations are organised into three divisions, namely 

Walmart Stores U.S., Sam’s Club and Walmart International. 

 

15.1 Walmart Stores U.S. consists of three retail formats in the United 

States, namely discount stores, supercentres and neighbourhood 
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markets. 

 

15.2 Sam’s Club is a chain of warehouse clubs which sell groceries 

and general merchandise, often in large pack sizes.  Sam’s Club 

stores are “membership” stores and customers buy annual 

memberships on order to be able to purchase merchandise from 

the club. 

 

15.3 As set out in the following section, Walmart International 

comprises Walmart’s businesses outside the United States. 

 

Walmart International  

 

16 Walmart became an international company in 1991 when it opened its first 

Sam's Club near Mexico City.  In 1993, Walmart International was 

created.  Walmart International has created stores with different styles 

and formats to fit in with local customer needs, desires, and customs. 

More than 75 percent of Walmart’s international stores operate under a 

different banner than Walmart, but they all share a common objective, 

namely to save people money so that they can live better. 

 

17 Today, Walmart International is a fast-growing part of Walmart's overall 

operations, with 4 556 stores and more than 730 000 associates in 14 

countries outside the continental United States. 
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18 Walmart International is a very successful business, growing from 

$60 billion to over $100 billion in revenue in the last four years, and 

achieving a compound annual growth rate of 16% over the last 10 years.  

Walmart International now contributes approximately 24.7% to total 

company revenue. 

 

19 Walmart’s proposed acquisition of 51% of Massmart constitutes the next 

step in this growth trend.  Walmart’s only (indirect) presence in South 

Africa currently is through IPL.  As indicated above, IPL is owned by 

ASDA and is an exclusive procurement operation for the Walmart group. 

IPL purchases fresh produce and certain food products from several 

countries around the world including Brazil, Chile, Holland and South 

Africa.  In South Africa, IPL primarily purchases fresh fruit for the export 

market, none of which is sold in South Africa.  IPL also intends to 

commence purchasing South African wine for the export market in the 

2011 financial year. None of the fresh fruit produce purchased by IPL is 

sold into the South African market. 

 

20 The South African operation of IPL does not provide any warehousing or 

packaging services in South Africa, but is responsible for giving practical 

advice to local suppliers relating to quality standards as well as 

communicating product information and shipping arrangements to ASDA. 
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 Economic benefits generated by Walmart 

 

  Consumer benefits 

 

21 As indicated above, Walmart’s primary objective is to save people money 

so that they can live better. An independently certified study found that 

Walmart saves the average American household $3,100 per year.2  

Customers in the United States alone could have saved more than 

$21 billion in 2010 by purchasing the same categories of food at Walmart 

rather than at other stores. 

 

22 In all of the countries where Walmart has retail operations, it opens new 

stores to offer under-served areas and consumers competitively priced 

choices. 

 

  Workforce benefits 

 

23 As indicated above, Walmart employs approximately 2.1 million 

associates worldwide, including more than 730 000 outside the United 

States, making it the largest private employer in the world. 

 

24 Walmart’s international workforce is continuing to increase at a significant 

                                            
2 Global Insight, “The Price Impact of Walmart: An Update through 2007” (2009).    
(http://Walmartstores.com/pressroom/FactSheets/#InternationalOperations). 
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rate: it expects to add 500 000 new international jobs over the next five 

years. 

 

25 All of Walmart’s international acquisitions have resulted in significant new 

job growth along the supply chain.  These are discussed in more detail in 

the section dealing with the expected benefits of the proposed 

transaction. 

 

26 In all countries in which Walmart operates, it invests in skills development 

and technical training for current employees as well as those seeking 

work in the sector.  

 

27 Walmart also seeks to create opportunities for its associates around the 

world, and to increase the diversity of its teams and the inclusiveness of 

its work environments.  For example, Walmart has established Women's 

Leadership Councils in each of the markets where it operates to identify 

emerging women leaders in the company and to drive innovative policies 

that support women in the workforce. 

 

28 Walmart requires each country operation to comply with all relevant laws 

and regulations. Walmart honours existing union relationships and 

contracts within acquired companies throughout the world, and seeks to 

ensure the wellbeing of its associates.  For example: 
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28.1 Walmart conducts wage and benefit surveys to ensure that its 

employment conditions are competitive in each market. 

 

28.2 Walmart has unparalleled career advancement opportunities – 

promotions are made on merit, not just tenure. In addition, 

Walmart’s global organization allows motivated associates to seek 

expatriate opportunities if they wish. 

 

28.3 Walmart conducts annual Associate Opinion Surveys, and makes 

changes based on the feedback from its associates. 

 

28.4 Walmart maintains a confidential Global Ethics office so that 

associates can report allegations of harassment or potential 

violations of policy.  This aspect is discussed in more detail below. 

 

28.5 Walmart strives to develop an environment that encourages open, 

respectful and direct communication with its associates, whether 

or not a union is in place. 

 

Supplier benefits 

 

29 Walmart works with more than 61 000 suppliers in more than 55 

countries. 
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30 Walmart believes that it is important to offer customers the best possible 

purchasing experience and that this is best achieved by using its world-

wide experience to ensure that an efficient and sustainable supply chain 

exists. A healthy and sustainable supply chain is beneficial for farmers, 

suppliers, manufacturers, distributors, and logistics service providers. 

 

31 Walmart’s procurement decisions are largely determined by fundamental 

economic considerations, such as innate competitive advantages in 

production, the strength of local preference for domestic brands, the 

magnitude of transport and storage costs, the importance of security of 

supply, and the extent to which local servicing and support are required.  

Other considerations are also taken into account, including but not limited 

to, the development of local sources of supply, sustainability, and legal, 

safety and ethical standards. 

 

32 As a result of their relative competitiveness, the majority of Walmart’s 

products are sourced locally.  For example: 

 

32.1 in Mexico, India and Chile, more than 90% of products are 

sourced locally; and 

 

32.2 95% of merchandise sold in China is sourced locally.  Of these 

products, nearly 50% is sourced from the local cities in which 

Walmart operates, which directly benefits the local communities 
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that Walmart serves. 

 

33 Sourcing products directly from farmers and suppliers enables them to 

build a direct, transparent relationship with a global retailer, and to receive 

skills training and assistance from Walmart to become more efficient. This 

training includes advice on crop management and harvesting as well as 

the sharing of best practices in producing, sourcing, packaging, 

manufacturing, branding and quality control. 

 

34 For example, in the UK, Walmart has developed local sourcing hubs that 

enable local micro- and small producers, who do not have the 

infrastructure that would otherwise be required in order to supply a large 

retailer like Walmart, to enter new markets and to grow their businesses. 

 

35 In South Africa, Walmart, through its subsidiary IPL, is already involved 

with the Fresh Produce Exporters’ Forum, which assists in the 

development of small scale commercial farmers that were previously 

disadvantaged. This has opened up supply lines for local producers into 

markets such as the UK and North America. 

 

36 Other examples include the following: 

 

36.1 In China, Walmart is teaching suppliers how to more effectively 

sell to the domestic market, and thereby enhancing domestic 
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consumption. 

 

36.2 In addition, the Walmart China Direct Farm Program establishes 

farmer cooperatives from which Walmart purchases produce 

directly, thereby removing the middleman and resulting in higher 

returns for farmers and lower retail prices for customers. 

 

36.3 By the end of 2009, Walmart had built 28 direct farm platforms in 

14 provinces and municipalities with 280 000 participating farmers 

in China.  Walmart’s goal is to reach 1 million participating farmers 

by the end of 2011. 

 

36.4 Bharti Walmart, Walmart’s joint venture company in India, also 

launched a Direct Farm Program in 2009. Currently, it is working 

with 100 farmers across seven villages in the state of Punjab to 

teach them modern farming techniques, including safe and proper 

use of pesticides and fertilizers, raising seedlings, irrigation, weed 

control, spacing planting dates and planting methods. They also 

provide the farmers with access to the marketplace to sell their 

crops. Bharti Walmart is receiving assistance from Bayer Crop 

Science, Nunhems and the Punjab Agricultural University on the 

Direct Farm Program. 
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36.5 In Central America, Walmart supports small manufacturers 

through special promotions, accelerated payments, financial 

assistance and helps exports through partnerships with local 

trade associations.   Two thirds of suppliers participating in this 

assistance program with Walmart have reported increased sales. 

 

37 In these and other ways, Walmart’s overall impact on the retail industry 

and beyond has changed the way business is conducted globally, and 

has significantly increased consumer benefits.  Walmart also provides 

economic advancement in communities it serves throughout the world 

and promotes the overall business sector. 

 

Effect on small businesses 

 

38 Numerous studies3 in different markets around the world indicate that 

Walmart’s stores create opportunities for small and medium sized 

businesses, and that Walmart is accordingly good for the local economy. 

Walmart is committed to working with local businesses to build capability 

and opportunity. Suppliers have the opportunity to extend their reach 

considerably by being part of Walmart’s global supplier family. 

 

                                            
3
 See, e.g., Mari Gallagher Research Group, Study of Impact of Chicago’s West Side Walmart 

(2010); Navigant Consulting, “An Analysis of Taxable Retail Sales and Retail Business Permits in 
California Cities with Walmart Supercenters” (2008).  
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39 In 2008, the CATO Institute issued an assessment of Walmart’s impact on 

small businesses entitled “Has Walmart Buried Mom and Pop?."  

Although dealing with United States markets specifically, the study 

examined the rate of self-employment and the number of small-employer 

establishments in communities where Walmart has entered the market. 

The study found showed that Walmart’s presence in a community has had 

no negative impact on the overall profitability of small businesses and, on 

the contrary, that: 

 

39.1 new Walmart stores result in the emergence of new small 

businesses; 

 

39.2 bankruptcy rates of small business are lower in states with 

Walmart stores; and 

 

39.3 states with a larger number of Walmart stores have more small 

establishments per capita. 

 

 Awards 

 

40 As mentioned above, Walmart ranked first among retailers in Fortune 

Magazine’s 2010 Most Admired Companies survey. 

 

41 Walmart has also received a great many other awards and recognitions 
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from various countries around the world in respect of numerous 

dimensions of its business activities, including the following: 

 

 United States 

 

41.1 One of the “20 Best Companies for Leadership Development” -- 

Business Week Magazine (2010). 

 

41.2 2010 Corporation of the Year – United States Hispanic Chamber 

of Commerce. 

 

41.3 40 Best Companies for Diversity – Black Enterprise Magazine. 

 

41.4 20 Best Companies for Multicultural Women – 

WorkingMother.com. 

 

41.5 Ranked #1 for Retail and #9 Overall "Most Innovative Companies 

2010" – Fast Company. 

 

41.6 No. 1 Corporation in America for Providing Multicultural Business 

Opportunities –DiversityBusiness.com. 

 

41.7 Top Companies for Executive Women – National Association for 

Female Executives (NAFE). 
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41.8 Best Companies for Multicultural Women – Working Mother 

Media. 

 

41.9 Top 20 Companies for Leadership – Business Week. 

 

 Mexico 

 

41.10 Named one of the Top 50 Innovative Companies by Information 

Week magazine (July 2010). 

 

 United Kingdom 

 

41.11 ASDA was named Britain’s Best Value Retailer for the twelfth 

consecutive year in the annual Grocer 33 awards, compiled and 

presented by Britain’s top supermarket trade publication. 

 

41.12 One of The Times Best 50 Places for Women to Work (October 

2009). 

 

 China 

 

41.13 Selected as the "2010 China Best Employer" by the International 

Human Resource Management Association, the China Human 
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Resource and Social Insurance Department, the China 

Entrepreneur Association, Business Review of Beijing University 

and others.  Walmart China was chosen for its attention to human 

resources management innovation, focus on keeping talent and 

providing employees with training opportunities (2010). 

 

41.14 Best Employer by ChinaHR.com for six consecutive years. 

 

41.15 Best Retail Place to Work 2010 – China Franchise & Chain Store 

Association. 

 

41.16 Retail Innovation Award of 2010 – China Franchise & Chain Store 

Association. 

 

41.17 Most Admired Company by Retail Employees of 2010 – China 

Chain Store & Franchise Association (CCFA). 

 

41.18 The China Best Employer Enterprise by the International Human 

Resources Association. 

 

 Chile 

 

41.19 Named among the most admired companies by Chilean 

newspaper Diario Financiero. 
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  Central America 

 

41.20 Most Admired Multinational Company in Central America – 

Estrategia & Negocios, the top Central American business 

magazine.  Walmart was recognized for its leadership in the retail 

industry in Central America and the creation of value chains with 

suppliers, assuring the lowest price for customers, while driving 

development and benefits for the communities where it operates. 

 

  Canada 

 

41.21 One of Canada’s Most Admired Corporate Cultures of 2009 -- 

Waterstone Human Capital. 

 

  Argentina 

 

41.22 Manpower Argentina Partner in Inclusion Activities Award – for 

Walmart’s diversity programmes and hiring practices. 

 

42 More details regarding the various awards and recognition that Walmart 

has received in recent years are available on its website, 

www.walmartstores.com. 
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THE RATIONALE FOR THE PROPOSED TRANSACTION 

 

43 The proposed transaction forms part of Walmart’s strategy to invest in 

high growth markets internationally in which there is a long-term 

consumer demand for Walmart’s core proposition, namely helping people 

to save money so that they can live better. 

 

44 Walmart sees South Africa as an attractive emerging market with 

significant growth prospects. The consumer and retail markets are 

growing rapidly, and the market is going through a fundamental shift with 

the entrance of previously disadvantaged South Africans into the 

mainstream economy and a formalization of retail structures.  Retail 

spending in South Africa is forecast to grow at some 7% per annum 

through to 2015.  South Africa is sophisticated and has a stable 

economic, political and regulatory environment. 

 

45 South Africa not only represents an attractive market in its own right, but 

is the natural starting point for entry into and expansion within other 

markets in sub-Saharan Africa. 

 

46 Within the South African market, Walmart's analysis has settled on 

Massmart as its preferred entry point.  Massmart is the largest general 

merchandise retailer in Southern Africa, has substantial wholesale food 

exposure and is a leader in general merchandise sales.  Massmart also 
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operates in 13 countries within Africa, and has an established platform for 

further expansion into the rest of Africa.   

 

47 As such, Walmart regards Massmart as a compelling growth opportunity.  

Walmart believes that Massmart has a talented management team and 

that its positioning, consumer base and operations will fit well within 

Walmart’s international portfolio.  Also, Massmart’s complementary 

culture and operating principles will allow a quick integration into Walmart.  

 

48 Walmart also believes that it can add significant value to Massmart’s 

business by making it more competitive.  As indicated above, Walmart’s 

business philosophy is built on delivering everyday low prices through an 

everyday low cost structure, and it believes that this model will integrate 

well with Massmart.  Walmart, as a global business, is able to leverage its 

capabilities and resources developed around the world to provide high 

quality goods at low prices to customers in South Africa. 

 

49 Walmart believes that retail is a local business that should be run by local 

management for local consumers.  There are, however, opportunities to 

customise techniques and technologies from other markets to improve 

Walmart's offering, availability and value within each specific country. 

 

50 In addition to supporting Massmart's growth strategy, Walmart believes 

that it will be able to drive meaningful value creation at Massmart through 
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enhanced buying efficiencies, expanded distribution and logistics 

capabilities, and sharing of global best practices in retail formats and 

information technologies.  By way of example, Walmart will be able to 

contribute significantly to Massmart’s fresh produce merchandising (in 

which Massmart has limited experience) and will also be able to share its 

cutting edge distribution and logistics capabilities with Massmart.  A more 

detailed explanation of the expected consumer benefits of the proposed 

transaction is set out below. 

 

51 The proposed transaction thus offers Walmart an opportunity to leverage 

its experience from markets around the world to increase the 

competitiveness of an already successful business in South Africa 

through investments in people and technology.  In this manner, Walmart 

believes that the merged entity will be able to offer substantial benefits to 

South African customers, employees and shareholders, and to unlock 

new growth opportunities in the future.  

 

BENEFITS FROM THE PROPOSED TRANSACTION 

 

52 The general benefits that Walmart’s business operations have generated 

for consumers, workers, suppliers and communities internationally have 

been outlined above. 
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53 In addition, there are particular benefits that the proposed transaction is 

expected to generate in South Africa, as set out below. 

 

Consumer benefits 

 

54 As regards consumer benefits: 

 

54.1 Massmart will, as a result of the proposed transaction, have 

access to Walmart's global procurement services through 

Walmart's global procurement network which will provide 

consumers with access to a wider choice and range of products at 

competitive prices.  

 

54.2 Walmart has extensive global experience and capabilities relating 

to general merchandise, fresh food and grocery retailing.  

Massmart will be able to access such experience and capabilities, 

which will enable it to implement its growth strategy more 

effectively and efficiently and to offer an even better consumer 

experience.  Walmart will therefore not fundamentally change 

Massmart's current growth strategy, but will be able to provide 

support and assistance to Massmart to enable it to implement its 

strategy more effectively and expeditiously. 

 



  25 
 
 
 
 

 

54.3 By gaining access to Walmart's capabilities and experience 

relating to procurement and the supply chain, particularly in 

relation to fresh food retailing, Massmart will be able to deliver 

quality products which are consistently available to customers, 

and to access advice and support on how to leverage store 

design and capabilities to serve customers even better. 

 

54.4 Walmart has a track record of commitment to quality standards 

both in relation to general merchandise and food products.  For 

example, in the UK, ASDA has to date won over 350 quality 

awards for its food, drink and “George” apparel lines.   

 

54.5 Walmart also expects to create significant incremental value in the 

Massmart business through a combination of, inter alia -  

 

54.5.1 buying efficiency – global procurement services through 

Walmart’s network of global procurement centres; 

 

54.5.2 intellectual property – use of branded product design, 

formulae and packaging, third party brand licensing, 

packaging design, retail store formats and layouts, 

management information systems, operation manuals, 

plans, designs and facilities, data warehouse/mining 
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capabilities, inventory forecasting, replenishment 

systems, computer systems, and proprietary software; 

 

54.5.3 information systems – data processing, data storage, third 

party software, and communications lines; and 

 

54.5.4 technical and consulting services – support services 

(logistics, marketing and advertising, finance, location 

consultancy, management information systems, 

merchandising, quality control, and training) and 

implementation and integration services (relating to the 

adaptation and implementation of Walmart’s operational 

processes in Massmart’s markets).  

 

Workforce benefits 

 

55 Insofar as employment is concerned, the proposed transaction is not 

expected to have an adverse employment effect.  On the contrary, 

Walmart expects, on the basis of its past experience, that the proposed 

transaction will generate workforce benefits within the merged entity, 

thereby facilitating the broader socio-economic imperative of job creation 

in the South African retail sector. 
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56 By way of amplification: 

 

56.1 Walmart has significant global experience in the retail of general 

merchandise and groceries, and will therefore assist in 

accelerating the proposed growth of Massmart's operations by 

allowing Massmart to leverage off Walmart's experience, 

specifically in relation to efficient distribution of fresh produce, 

store formats and its global procurement network.  

 

56.2 Walmart intends expanding its workforce over the next five years 

by creating approximately 500 000 international jobs.  Based on 

previous experience in other countries, Walmart expects the 

proposed transaction to result in primary and secondary 

workforce benefits along the supply chain in South Africa. 

 

57 The following are examples of Walmart's workforce benefits in other 

countries: 

 

57.1 Walmart entered the Brazilian market in 1995 and currently 

employs approximately 76 000 people.  During 2008 and 2009 

more than 17 000 new jobs were created in Brazil. 
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57.2 Walmart entered the Mexican market in 1991 and currently 

employs approximately 168 000 people, which includes more than 

14 500 jobs created in 2009. 

 

57.3 Walmart entered the Argentinean market in 1995 and currently 

employs approximately 9 000 people.  Walmart created 

approximately 1 400 new jobs for local citizens in Argentina in 

2010. 

 

57.4 Walmart entered the Chinese market in 1996, and currently 

employs approximately 53 000 people, mainly as a result of its 

organic growth in the region. 

 

57.5 Walmart entered the Chilean market in 2009, and currently 

employs approximately 35 000 people.  

 

58 Furthermore, it is Walmart's policy to invest in skills development and 

technical training for its employees in the countries where it operates.  

Walmart's policy of developing its workforce generally results in a better-

skilled workforce and increasing career opportunities for employees.  For 

example: 

 

58.1 In the USA, approximately 75% of the current management team 

started as hourly paid employees. 
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58.2 In Mexico, Walmart was recognised by Fortune Magazine, human 

resources consulting company Hewitt Associates and Grupo RBL, 

as the best company to develop leadership in Mexico in 

November 2009. 

 

58.3 In November 2008, Walmart Argentina received recognition for its 

diversity program “Capacidades Distintas," which aims to hire 

people with disabilities.  

 

59 There are also secondary workforce benefits which arise from Walmart's 

supplier development and support programmes.  As a result of these 

programmes, Walmart’s suppliers are able to grow and develop, and 

thereby provide more employment opportunities than would otherwise 

have been the case. 

 

60 It is premature to predict with any degree of certainty the degree to which 

the implementation of the proposed transaction will translate into actual 

job creation in South Africa.  However, Walmart’s aforementioned track 

record, coupled with Massmart’s stated intention to expand within the 

South African retail market, is anticipated to have a positive impact on job 

creation in South Africa. 
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61 As indicated above, Walmart honours existing union relationships and 

contracts within acquired companies, as has been the case in various 

other transactions that Walmart has completed around the world.  In line 

with this general policy, Walmart is committed to working constructively 

with the local unions in South Africa. 

 

62 Walmart has extensive experience in operating successfully with unions 

internationally, with approximately one half of the countries in which 

Walmart operates having union representation.  By way of illustration: 

 

62.1 In the United Kingdom, ASDA has seen union membership grow 

and ASDA has routinely been recognized as one of the best 

employers in the country. 

 

62.2 In China, almost 70% of Walmart’s associates are members of 

ACFTU (All China Federation of Trade Unions).  As indicated 

above, Walmart was named as one of the Best Employers in 

China in 2010 and has been recognized as a Best Employer by 

ChinaHR.com for six consecutive years.  

 

62.3 For over 10 years, Walmart has operated successfully in Brazil 

and Argentina and has grown the businesses with trade unions. 
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62.4 Approximately [CONFIDENTIAL]% of Walmart’s associates in 

Chile are unionized. 

 

62.5 In Mexico, union membership is voluntary and 18% of Walmart’s 

associates have elected to be union members. 

 

62.6 Walmart creates tens of thousands of construction trade union 

jobs each year through its store construction and remodelling 

programs. 

 

63 I understand that one of the concerns that has been raised regarding the 

proposed transaction is that it will lead to fewer, or “worse”, jobs. 

 

64 For the reasons set out above, neither of these concerns is valid.  

Walmart does not believe that there will be employment losses as a result 

of the merger and, on the contrary, expects that the transaction will give 

rise to significant work force benefits over time. 

 

65 In addition, there is no reason to believe that the employment positions at 

Massmart will somehow become “worse” as a result of the proposed 

transaction.  As indicated above, Walmart will honour employees’ existing 

employment contracts with Massmart and will also honour Massmart’s 

existing union relationships.  Walmart is also fully committed to complying 

with all applicable South African labour laws and regulations, as it is in all 
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the other countries in which it operates.  Walmart also provides significant 

benefits to its workforce as outlined above. 

 

66 I understand that concerns have also been raised in this context regarding 

complaints of unfair labour practices by Walmart in the United States. 

 

67 As the largest private employer in the world with a workforce of 

approximately 2.1 million employees, there will obviously have been a 

number of complaints and cases brought against Walmart by (ex-) 

employees over the years, as with any other employer.  I confirm, 

however, that Walmart places the highest value on the fair treatment and 

wellbeing of its associates, and is recognized as a highly responsible 

employer both in the United States and internationally.  I refer in this 

regard to the many awards referred to above that Walmart has received 

for its employment practices and achievements in different countries 

around the world. 

 

68 I also point out that Walmart has received a disproportionately low 

number of labour-related charges and complaints in the United States 

relative to the size of its workforce.   Notwithstanding that Walmart 

accounts for approximately 1% of the entire United States private sector 

workforce, from 2008 to 2010 the number of charges (i.e. allegations of 

unfair labour practices) filed with the National Labor Relations Board 

(“NLRB”) in respect of Walmart represented only 0.06% of the charges 
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filed with the NLRB nationwide. The NLRB is an independent federal 

agency in the United States tasked with safeguarding employees' right to 

organize, and also preventing and remedying unfair labour practices 

(whether by employers or unions).  Likewise, of the 3447 complaints that 

the NLRB pursued from 2008 to 2010, only one, or 0.03% (which related 

to a single individual), related to Walmart. 

 

69 As regards certain other instances of litigation referred to in the opposing 

statements, Walmart’s response, to the extent that it has been able to 

investigate the allegations, is the following: 

 

 Wage and Hour Actions 

 

70 In December 2008, Walmart announced that it had settled the vast 

majority of its then pending wage and hour litigation.  Because of the 

extreme costs of litigation in the United States, it was a better use of 

Walmart’s resources to settle rather than continuing to litigate.  The 

settlements do not include an admission of liability and Walmart continues 

to deny the allegations contained in the wage and hour class actions. 

 

71 Walmart has implemented a broad range of compliance initiatives over 

the past decade, and is regarded today as being at the forefront of wage 

and hour compliance in the United States.  Walmart is committed to 

keeping these and other systems in place, and has committed to doing so 
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in its settlement agreements. 

 

72 The U.S. Department of Labor and every state Attorney General in the 

United States has been advised of these settlements, and no 

governmental or regulatory body objected or expressed any concerns 

about the settlement.  Furthermore, every judge who considered the 

settlements approved them. 

 

 January 2007 Department of Labor Settlement 

 

73 This issue involved the manner in which Walmart treated incentives and 

other premium payments in the calculation of associates’ overtime pay, 

and in which Walmart addressed payment of overtime to certain non-

exempt salaried interns, manager trainees, and programmer trainees.  

Walmart voluntarily reported this technical issue to the United States 

Department of Labor after an internal audit of its pay practices. 

 

74 As a result of this error, [CONFIDENTIAL] associates were underpaid at 

least $[CONFIDENTIAL], but a much larger number of associates were 

overpaid.  Walmart voluntarily paid with interest those who were 

underpaid, even those with amounts less than $[CONFIDENTIAL], and 

did not seek to recover any of the overpayments.  As a part of the 

settlement, Walmart implemented corrective measures to prevent this 

error from being repeated in the future. 
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 Gender Discrimination 

 

75 The Dukes case has been on appeal concerning issues of U.S. class 

action procedure since 2004, and the courts have not yet addressed the 

merits of plaintiffs’ claims. 

 

76 Walmart is a leader in the areas of diversity and inclusion.  Females make 

up more than [CONFIDENTIAL]% of Walmart’s U.S. officers and 

managers.  As a result of Walmart’s efforts, it is often recognized as a 

good place for women to work: 

 

76.1 In 2009 and 2010, Walmart was chosen as one of the Best 

Companies for Multicultural Women by Working Mother Media. 

 

76.2 In 2009 and 2010, the National Association for Female Executives 

(NAFE) selected Walmart as one of the Top Companies for 

Executive Women. 

 

  Racial Discrimination 

 

77 The Nelson v. Wal-Mart case was brought by two individuals who filed suit 

on behalf of all African-Americans who were not hired as truck drivers by 

Walmart or were allegedly deterred from applying for open positions.  
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Although the court allowed this case to proceed as a class action, it did 

not rule on the merits of plaintiffs’ claims. 

 

78 As a result of the extreme costs of litigation in the United States, it was a 

better use of Walmart’s resources to settle rather than to continue 

litigating.  The settlement agreement did not include an admission of 

liability and Walmart continues to deny the allegations of race 

discrimination. 

 

 Immigrant Rights 

 

79 The undocumented individuals who filed the Zavala v. Wal-Mart case 

were not employed by Walmart.  They were employed by third party floor 

cleaning companies that contracted with Walmart.  In their original suit, 

the plaintiffs alleged that Walmart had violated various provisions of New 

Jersey law.  However, the plaintiffs later voluntarily dismissed these 

claims.  Additionally, the court dismissed the plaintiffs’ Racketeer 

Influenced Corrupt Organizations Act (RICO) claims and their Civil Rights 

Act of 1871 claims.  Finally, the court decertified the plaintiffs’ collective 

action and thereby terminated their ability to prosecute their claims as a 

group against Walmart. 

 

80 There is accordingly no basis for the concern that employment positions 

at Massmart will somehow become fewer or worse as a result of the 
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proposed transaction.  On the contrary, Walmart believes, based on its 

previous experience, that it will have a positive effect on both the number 

and quality of the employment positions at Massmart post-merger. 

 

Supplier benefits 

 

  Procurement policy 

 

81 Given that the proposed transaction has not yet been implemented, no 

specific implications or actions have been finally determined with respect 

to the adoption and implementation of Walmart's global procurement 

strategy insofar as it relates to Massmart, and any such actions will 

necessarily be a collaborative effort with Massmart’s existing 

management. 

 

82 However, based on its experience in other countries, Walmart expects the 

practical implementation in South Africa of its general approach to 

procurement (described above) to give rise to the following benefits: 

 

82.1 enhancing the assortment, and increasing the profitability, of 

products supplied by key local, regional and multinational 

suppliers; 
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82.2 supporting the local Massmart business and empowering it to 

identify goods, suppliers, and categories that can be leveraged 

with Walmart's global purchasing volumes, including goods 

produced and distributed locally by multinational suppliers; and 

 

82.3 facilitating direct relationships with suppliers and thereby lowering 

the cost, and increasing the sales, of goods to the benefit of both 

consumers and suppliers. 

 

Skills training and exports 

 

83 Walmart will also provide skills training to assist local producers in South 

Africa to become more profitable, as it does elsewhere in the world.  Such 

training includes advice on crop management and harvesting as well as 

producing, sourcing and packaging. 

 

84 In South Africa, IPL already funds scholarships for agricultural students at 

the University of Stellenbosch, an initiative that will be extended from later 

this year.  IPL is also involved in the Fresh Exporters' Forum which aims 

to develop historically disadvantaged, small scale commercial farmers. 

 

85 The proposed transaction will also allow Walmart to bring to South Africa 

its significant experience in connecting local producers with Walmart's 

global supply chain. Following its experience in other countries, Walmart 
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believes that it will, in so doing, be able to assist South African producers 

to improve their efficiency and the quality of their products, grow their 

businesses, and boost their income. 

 

86 Walmart already sources fruit (and soon wine) for export from South 

Africa for its businesses in the US and UK through IPL.  Walmart expects 

that additional export opportunities will result from the successful 

implementation of the proposed transaction. 

 

87 Walmart also fully understands, and is supportive of, the constructive 

position that Massmart has taken on Broad-Based Black Economic 

Empowerment (BBBEE), and expects to broaden and accelerate these 

efforts in the commercial and social interests of the company. Walmart 

also intends to work closely with local partners to grow skills and foster 

socio-economic development in the region, and by so doing, to be a 

corporate and retail role model. 

 

Local procurement 

 

88 One of the concerns that have been raised in respect of the proposed 

transaction is that it may lead to reduced local procurement to the 

detriment of South African suppliers. 
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89 For the reasons set out below, Walmart believes that this is a 

misconceived concern. 

 

90 As previously explained, Walmart believes that it is important to offer 

customers the best possible purchasing experience.  As a result, 

Walmart’s procurement decisions are largely determined by fundamental 

economic considerations, such as innate competitive advantages in 

production, the strength of local preference for domestic brands, the 

magnitude of transport and storage costs, the importance of security of 

supply, and the extent to which local servicing and support are required. 

 

91 As previously explained, one of the benefits of the proposed transaction is 

that Massmart will have access to Walmart's global procurement services 

through Walmart's global procurement network which will provide 

consumers with access to a wider choice and range of products at 

competitive prices. 

 

92 This does not, however, mean that there will be a significant change in the 

existing local procurement practices of Massmart.  Some products, such 

as food, are necessarily procured locally in the overwhelming number of 

cases.  For example, in China, Brazil, India and Mexico, over 90% of food 

is sourced from local suppliers.  Also with respect to hard goods, local 

procurement typically has the advantage of lower net costs given lower 

transport and logistics expenses. 
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93 Imports will therefore generally be used where local sources of supply are 

unavailable or less competitive on price at similar levels of quality (for 

example, electronics).  This approach is not unique to Walmart and is 

common-sense business. 

 

94 While the exact ratio of locally-procured versus imported products differs 

from country to country, local procurement always accounts for a 

considerable portion of the supply chain in Walmart's operations around 

the world, for sound commercial reasons.  Walmarts’s local procurement 

policy reflects the efficiency and competitiveness of local supplies, and 

incentivizes local suppliers to increase these aspects of their activities. 

 

95 In line with this general policy, Walmart intends to source locally in South 

Africa wherever that is feasible and possible.  Indeed, Walmart has 

sourced a significant amount of fresh produce for its business in the UK 

and also for markets around the world from South Africa for the last 

decade. For example, Walmart buys approximately 25% of all South 

African citrus shipped to the USA. 

 

96 Massmart already has a history of sourcing a significant portion of the 

products for its South African operations from local suppliers, and 

Walmart is committed to continuing with this practice, consistent with its 

own policy.  Current local procurement initiatives on the part of Massmart 
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are undertaken to fulfil Massmart's commercial strategy and to satisfy its 

customers' needs.  Local procurement will continue to be pursued by 

Massmart and Walmart because it makes commercial sense to do so. 

Ultimately, procurement decisions are dictated by customer needs and 

preferences. 

 

97 Accordingly, the pre-existing allocation of local and external procurement 

is unlikely to change substantially after Walmart enters the South African 

market.  Indeed, the evidence regarding Walmart’s entry into Chile (which 

is discussed in more detail in the witness statement of Debra Layton), 

indicates that Walmart’s entry into South Africa is: 

 

97.1 highly unlikely to have any material effect on the relative 

proportion of imported, locally procured and locally manufactured 

products sold by Massmart in South Africa; and 

 

97.2 likely to increase significantly the efficiency, sales and profitability 

of Massmart’s suppliers to their considerable benefit. 

 

 Ethical sourcing 

 

98 As I understand it, another concern that has been raised regarding the 

proposed transaction is that the price pressure that Walmart allegedly 

imposes on its suppliers may force the factories producing the products in 
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question to break labour laws and to treat their employees inhumanely. 

 

99 I categorically deny that this is the case.  Walmart's sourcing decisions 

reflect its values and demonstrate respect for workers throughout the 

supply chain.  Walmart’s mission is to save people money so they can live 

better, therefore it obviously seeks to obtain low prices for the products it 

sources; however, Walmart also assists suppliers to increase the 

efficiency and quality of their operations through skills training and various 

other initiatives as set out above.  Walmart does not ever force any 

factory to break any labour (or other) laws in order to supply it with 

products.  On the contrary, Walmart is a highly responsible corporate 

citizen (attested to by its many awards and recognitions referred to 

above), and compliance with laws and regulations is an integral part of its 

business practices. 

 

100 In addition, Walmart has formulated and implemented a wide range of 

policies and systems in order to prevent workplace abuse in supplier 

factories.  In particular, Walmart has established a global Ethical Sourcing 

Programme to monitor and strengthen working conditions and 

environmental practices in its supply chain, and has implemented the 

following policies and procedures to ensure that its supply chain is socially 

and environmentally responsible: 

 

100.1 Standards for Suppliers. All of Walmart’s suppliers are required 
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to accept its Standards for Suppliers as a part of their contractual 

agreements with Walmart.  Walmart’s Standards for Suppliers 

outline its fundamental expectations of suppliers in their treatment 

of workers producing merchandise for sale by Walmart, and in the 

impact of their manufacturing practices on the environment.  The 

standards cover a broad range of issues such as compliance with 

laws, voluntary labour, hiring and employment practices, 

compensation, freedom of association and collective bargaining, 

health and safety, and the environment.  The Standards for 

Suppliers are required to be posted in view of the workers at all 

factories producing merchandise for sale by Walmart and are also 

published on Walmart’s corporate website at 

http://walmartstores.com/Suppliers/. 

 

100.2 Transparency. Walmart requires all direct import suppliers, along 

with all suppliers of private label and non-branded products, to 

provide the name and location of every factory they use to make 

the products that Walmart sells.  Those facilities are required to 

demonstrate adherence to Walmart’s standards through social 

and environmental audits, as explained below.  

 

100.3 Monitoring. Third-party audits are conducted by Walmart 

approved audit firms and approved auditors that have undergone 

training on Walmart’s audit program and requirements.  After a 
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facility has received an initial audit, all subsequent audits are 

unannounced.  Walmart validates the work of third parties by re-

auditing a 5% sample of their work. 

 

100.4 Audit Process: The audit process begins with the disclosure to 

Walmart of all of the factories and sub-contractors used by its 

suppliers.  Once a factory has been registered in Walmart’s 

database, audits in respect of that factory are assigned to 

Walmart’s approved third party audit firms. 

 

100.5 Audit Report Assessments: Once a factory is inspected and 

audited for compliance, the audit reports are reviewed and an 

assessment rating is assigned (Green, Yellow, Orange or Red, as 

explained below) by Walmart’s Ethical Sourcing team located in 

Walmart’s hub offices around the world.  Walmart’s Corporate 

Ethical Sourcing team located in Bentonville, Arkansas is tasked 

with following up on every Red-rated supplier factory save for 

Red-Disapproved assessments (see below), which are followed 

up on by the relevant field team.  

 

100.6 Assessment Ratings: The definitions of the different assessment 

ratings available in audit reports are as follows: 

 

100.6.1 Green: Factories are assessed as Green if no or low-risk 
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violations are observed by the auditors. A green follow-up 

audit will be conducted two years from the last audit date. 

Walmart reserves the right to conduct unannounced 

audits periodically during the two-year period. 

 

100.6.2 Yellow: Factories are assessed as Yellow if the violations 

and/or conditions observed are deemed to be medium 

risk. The factory will be re-audited within one year from 

the last audit date. 

 

100.6.3 Orange: Factories are assessed as Orange if the 

violations and/or conditions observed are deemed to be 

high risk.  The factory will be re-audited within six months 

from the last audit date. Receipt of three Orange ratings 

within the prior two year period will result in “disapproval” 

for one year from the last audit date, during which period 

no orders will be placed by Walmart. 

 

100.6.4 Red: Factories are assessed as Red, along with a reason 

type, if the violations and/or conditions observed are 

deemed to be serious.  A rating of Red results in the 

cancellation of existing orders and in no new orders being 

placed by Walmart. There are several such reason types, 

with different consequences, as follows:  
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100.6.4.1 A Red-Failed assessment is used for the most 

serious violations and conditions, such as child 

labour, forced labour, corporal punishment, illegal 

trans-shipment, discrimination, human rights 

abuses, bribery, and/or unsafe hazardous working 

conditions.  A Red-Failed factory is not eligible for 

any future Walmart production.  

 

100.6.4.2 A Red-Disapproved assessment is used for 

any factory that accumulates three orange 

assessments within a two year period.  A Red-

Disapproved factory will only be authorized for 

Walmart production if it obtains a Green or Yellow 

assessment after the disapproved waiting period 

of one year has passed. 

 

100.6.4.3 A Red-Denied assessment is used for any 

factory that does not provide Walmart’s audit 

team with access to the factory premises, 

documentation or worker interviews.  A Red-

Denied factory will only be authorized for Walmart 

production after the factory has undergone a new 

audit and has received a valid assessment.  
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100.7 Audit Findings: The audit findings are summarized in a closing 

meeting with the factory management.  Exceptions to the Walmart 

Standards for Suppliers are discussed with factory management, 

and auditors are required to compile an on-site report consisting 

of violations observed during the audit process and also 

recommendations to remedy the violations. 

 

100.8 A formal letter containing the factory audit report assessment, 

audit findings, expectations for production, shipments, and 

remediation plans are communicated to the supplier and to all 

involved Walmart merchants. 

 

100.9 The ethical standards process flow can be illustrated 

diagrammatically as follows: 
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Walmart has seen tangible improvements at supplier factories as 

a result of this investigation and remediation process, with the 

trend across all regions in the world increasingly moving towards 

Green and Yellow ratings. In 2010, [CONFIDENTIAL] audits were 

conducted on [CONFIDENTIAL] of Walmart supply factories 

worldwide.  

 

100.10 Freedom of Association and Collective Bargaining.  Walmart’s 

Standards for Suppliers state that “Suppliers must respect the 

right of workers to choose whether to lawfully and peacefully form 

or join trade unions of their choosing and to bargain collectively.”  
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The Ethical Sourcing department investigates all allegations of 

non-compliance with this requirement, and it works with the 

relevant supplier and factory to address any contraventions. 

 

100.11 Factory Closure and Payment of Worker Severance.  

Regarding the payment of factory worker severance in cases of 

closure of a supplier’s factory, Walmart requires full legal 

compliance.  In addition, Walmart’s Standards for Suppliers 

expressly state that: “Suppliers and their designated 

manufacturing facilities (“Suppliers”) must fully comply with all 

applicable national and/or local laws and regulations, including 

but not limited to those related to labor, immigration, health and 

safety, and the environment.” Again, the Ethical Sourcing 

department investigates all allegations of non-compliance with 

this requirement, and works with the relevant supplier and factory 

to address any instances of non-payment. 

 

100.12 Global Ethics Office Helpline.  Walmart’s Global Ethics Office 

provides suppliers, facilities, and facility workers with a 

mechanism to report concerns to Walmart in a confidential 

manner and in a local language.  Concerns can be reported by 

calling a local helpline number or sending an e-mail.  The 

concerns or allegations are recorded and their resolution is 

tracked on a Walmart system managed by the Corporate Ethics 
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Office, which is a separate group from Ethical Sourcing. 

 

100.13 Supplier Development. Walmart provides supplier development 

support to strategic suppliers.  The services are designed to equip 

suppliers and their facilities to strengthen their management 

systems and to address the root causes of non-compliance with 

Walmart’s Standards for Suppliers.  On average, participating 

suppliers take 10 months of engagement to complete the 

programme.  Participating suppliers have the opportunity to share 

their learning on how to improve social and environmental best 

practices with other suppliers through local supplier roundtables.  

Additionally, all suppliers have the opportunity to participate in 

large regional training sessions hosted by the Ethical Sourcing 

department.  

 

100.14 Stakeholder Engagement and Collaboration. Walmart 

participates in a number of industry initiatives to address root 

cause issues that are persistent within the supply chain.  For 

example: 

 

100.14.1 Walmart is a founding member, together with other 

leading global buying companies, of the Global Social 

Compliance Program (“GSCP”).  The GSCP provides a 

platform for building consensus on best practices for 
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labour standards in supply chains and focuses on the 

resolution of the root causes of non-compliances.  The 

GSCP fosters collaboration, works to reduce duplication 

of audit efforts, and increases capacity building at 

factories.  Members are able to leverage their collective 

scale and expertise in responsible sourcing to enhance 

the industry as a whole, and to boost supplier and factory 

development.  

 

100.14.2 Walmart is also an active participant in the 

International Labour Organization (ILO)/International 

Finance Corporation (IFC) Better Work Program in 

Cambodia, Jordan, Lesotho, Vietnam and Indonesia. 

 

100.14.3 Walmart has also participated in the Multi-Fiber 

Agreement (MFA) Forum, a multi-stakeholder initiative 

aimed at strengthening the responsible competitiveness 

of apparel-producing countries around the world.  In 2010, 

the MFA Forum provided direction and funding to projects 

on the ground in Bangladesh, Lesotho, Mexico and 

Central America that focused on promoting fire safety, 

skills training and environmental stewardship, as well as 

worker rights and responsibilities. 
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100.14.4 Walmart is also an active member of brand forums in 

India, Bangladesh, Indonesia and China, and has 

participated in, and spearheaded, several initiatives that 

help develop local and regional responses to supply chain 

challenges. For example, in India Walmart initiated 

engagement with the Tirupur Exporter's Association 

(TEA) along with Gap, H&M and other brands, which 

resulted in the formation of the Tirupur Stakeholders 

Forum. This multi-stakeholder group, comprised of 

brands, industry association, NGOs and trade unions, 

focuses on improving working conditions in the apparel 

industry there. 

 

100.15 Internal Alignment. In addition to working with suppliers and 

external stakeholders, Walmart continually assesses and reviews 

its internal purchasing practices in order to ensure that it is fully 

responsible in the way it purchases products from its suppliers. 

 

100.16 For example, Walmart’s Home Merchandising and Sourcing 

teams are addressing purchasing practices by increasing internal 

discipline to meet critical path dates. Suppliers depend on 

Walmart to provide information necessary to plan production and 

manufacture products. When the information is changed or 

provided to the supplier late, pressure is created within the supply 
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chain. The team is piloting a tool in a product lifecycle 

management (PLM) system that enables measurement of 

associate performance in meeting internal critical path dates. 

 

100.17 Giving. Grants are periodically provided to non-profit 

organizations that address the specific needs of factory workers 

and their families.  Giving is guided by the United Nations 

Millennium Development Goals, focusing specifically on 

empowerment of women, capacity building, and education.  To 

date, support has been provided for seven projects with 

operations in 12 countries. 

 

101 For these and other initiatives implemented by Walmart to promote 

improved working conditions in its supplier’s factories, Walmart ranked 

second amongst all corporations examined in “Toward a Safe, Just 

Workplace: Apparel Supply Chain Compliance Programs”, a report 

published by As You Sow in November 2010. 

 

102 Walmart is, furthermore, continually trying to further improve the 

transparency of its supply chain, and also the compliance of suppliers’ 

factories with Walmart’s social and environmental requirements. For 

instance: 

 

102.1 Walmart will require that all direct import, non-branded and private 
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label suppliers declare their factories are compliant with local 

social and environmental regulations by the end of 2011. 

 

102.2 The Supplier Agreement for all retail markets is being 

strengthened to require confirmation from suppliers that their 

factories are compliant with Walmart’s social and environmental 

standards. 

 

102.3 Walmart will require that, by the end 2012, 95% of direct import 

factories receive one of its two highest ratings in audits for 

environmental and social practices. 

 

102.4 In 2008, Walmart hosted an unprecedented gathering of more 

than 1 000 leading suppliers, Chinese officials and non-

governmental organisations in Beijing, China. There, aggressive 

goals were set aimed at building a more environmentally and 

socially responsible supply chain. 

 

102.5 The Walmart CSR Webinar Series, currently available in China, is 

the latest addition to Walmart’s efforts to improve the social 

performance of factories.  An effective way of sharing information 

with a broad base of factories, this series was developed in 

collaboration with INFACT Global Partners to promote Walmart’s 

productivity, safety and quality of workplace requirements in 
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ethical sourcing. 

 

102.6 Walmart is also a founding member, together with other apparel 

retailers, such as Gap, Levi Strauss and Co., JC Penney and 

Nike, of the Sustainable Apparel Coalition.  The goal of the 

coalition is to develop an industry-wide index to measure 

environmental and social performance of apparel and footwear 

products.  This index will be ready for testing in 2011.  The 

coalition has also completed a draft set of social and labour 

indicators for the manufacturing stage of the product lifecycle.  As 

a next step, the coalition will work to execute projects in those 

areas where there are shared supply chain partners, and practical 

results can be affected without duplicating other ongoing 

initiatives. 

 

  Complaints regarding suppliers’ practices 

 

103 A number of the witness statements contain allegations regarding abuses 

at factories that manufacture products for Walmart. 

 

104 I do not deny that there are instances of conduct at suppliers’ factories 

that contravenes applicable social and environmental standards and 

requirements.  Indeed, given the great number of factories, in many 

different countries that manufacture products for Walmart, it would be 
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surprising if that were not the case. 

 

105 It is however precisely Walmart’s recognition of this risk, which it takes 

extremely seriously, that has caused Walmart to formulate and implement 

the wide and comprehensive set of policies and measures referred to 

above in order to minimize the incidence of abuses at suppliers’ factories.  

These policies and measures place an emphasis on assisting factories in 

remediating issues.  Walmart believes that remediation promotes 

increased compliance with legal and regulatory requirements, and that it 

also promotes a more sustainable and healthy supply chain.  As indicated 

above, the systems that Walmart have put in place have had significant 

success in minimizing unacceptable conduct, and Walmart is continually 

seeking to improve its processes so as to reduce abuse in its supply chain 

even further. 

 

106 Walmart’s efforts and achievements in this regard have been recognized 

by a number of bodies, as reflected in the many awards that I have listed 

earlier in this statement.  Of particular significance in this regard is 

Walmart second ranking amongst all corporations examined in “Toward a 

Safe, Just Workplace: Apparel Supply Chain Compliance Programs”, a 

report published by As You Sow in November 2010. In its conclusion, this 

report states:  

 

“[t]he complexity of supply chain compliance requires a willingness 
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to commit significant resources and work in collaboration to find 

better answers that will permanently reduce levels of non-

compliance. The high scorers in this report, Levi Strauss & Co. and 

Wal-Mart Stores, Inc., as well as Gap Inc., Hanesbrands, 

Nordstrom, and Gildan Activewear have set a bar for other brands to 

meet. These companies are not only doing the basics of auditing 

facilities but also are committing significant resources to 

remediation, continuous improvement, and collaboration at many 

levels, allow substantive third-party critiques, and furnish public 

reporting. Their leadership efforts and pilot programs provide 

lessons that can help pave the way for companies with younger 

social responsibility divisions….”4 

 

ALLEGATIONS IN OPPOSING STATEMENTS 

 

General 

 

107 Various statements have been filed in this matter in which concerns are 

raised regarding the proposed transaction.  I will refer to these below as 

the “opposing statements”.  With the exception of one statement filed on 

behalf of certain Government departments, and one by an entity called 

the SMME Forum, all of the opposing statements have been filed by or on 

behalf of various trade unions.  I understand that no concerns have been 

raised regarding the proposed transaction by consumers or by suppliers 

of the merging parties. 

                                            
4
 See page 17 of the survey, which is available at http://www.asyousow.org/publications/ 

2010%20Safe%20Just% 20Workplace %20Report.pdf. 
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108 In the time available to file this statement, it has been impossible for 

Walmart to investigate all of the allegations made in the opposing 

statements, and it is likewise impossible for me to address here all of the 

arguments raised in those statements.  I have sought to identify and to 

respond in general terms above to the main concerns that have been 

raised in the opposing statements.  In this section, I address certain of the 

factual allegations that have been made in those statements to the extent 

that it has been possible to investigate them in the time available.   Insofar 

as the Tribunal deems it necessary for Walmart to respond to any of the 

other allegations contained in the opposing statements, Walmart would be 

pleased to do so if the necessary time is afforded to it for that purpose. 

 

109 As a general comment, I note that most of what is stated in the opposing 

statements is entirely abstract, theoretical and/or speculative.  Moreover, 

to the extent that specific factual allegations are made against Walmart in 

those statements, many of those investigated have turned out to be 

unsubstantiated by empirical evidence, anecdotal, misleading, inaccurate 

or untrue.  I therefore request the Tribunal to read with caution, and not 

simply to accept, allegations made in the opposing statements that are 

not substantiated by witnesses before it who have personal knowledge of 

the allegations in question. 

 

110 It also does not appear to me that most of the concerns and arguments 
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that have been raised in the opposing statements are relevant or 

appropriate in a merger hearing such as this, but I understand that that is 

a matter for argument at the end of the hearing. 

 

111 I do not have personal knowledge of most of the alleged supplier factory 

abuses referred to in the opposing statements, and, as explained above, it 

has not been possible in the time available to investigate all of these 

allegations.  However, of the allegations that Walmart has been able to 

investigate, many appear to be misleading, inaccurate or incorrect, as set 

out below. 

 

The statement of Scott Nova 

 

112 There is no record in Walmart’s database of the Chinese factory referred 

to in paragraph 4.5.1 of this statement. 

 

113 The Bangladeshi factory referred to in paragraph 4.5.2 manufactures 

products for major multi-national suppliers which have their own rigorous 

compliance programmes and is therefore not generally within the scope of 

Walmart’s auditing policy.  However, an investigation was conducted into 

this matter in April 2010 when it was brought to Walmart’s attention, which 

revealed that the status of the supplier with Walmart was inactive at that 

time.  Walmart nevertheless sent a letter to the supplier regarding the 

concerns noted in its investigation.  In addition, the factory now has 
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Yellow status pursuant to Walmart’s subsequent audit thereof.  However 

no further orders have in fact been placed with that factory by the 

supplier. 

 

114 The Kenyan factory referred to in paragraph 4.6.2 changed ownership in 

2005, and was involved in a restructuring process involving the local 

government and a local labour union.  Orders were in fact placed with that 

factory in 2006 after it was unionized (contrary to Mr Nova’s claims), and 

Walmart’s portion of those orders represented [CONFIDENTIAL]% of the 

factory’s production at that time.  Walmart no longer purchases products 

from this factory because the relevant supplier has not placed any further 

orders on it. 

 

115 Regarding the incident in the Philippines referred to in paragraph 4.6.3, 

contrary to Mr. Nova’s assertion that Walmart failed to intervene, Walmart 

in fact repeatedly appealed to local Government authorities, factory 

management, and also the two unions vying for representation of the 

workers at issue.  In an attempt to mediate a resolution, Walmart hosted a 

meeting on 3 November 2006, which was attended by all interested 

parties but did not result in any resolution. 

 

116 Walmart continued to engage in ongoing dialogue with the interested 

parties.  As the matter became more urgent and complicated, Walmart 

engaged a third party firm in December 2006 to advise on potential 
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corrective actions.  That also did resolve matters and, in a final effort to 

reach a solution, Walmart in March 2007 proposed a memorandum of 

understanding (based primarily on the recommendations of the third party 

firm) that would be signed by the interested parties and would be used as 

a map to resolution between the parties. Unfortunately, however, no 

agreement was reached regarding the memorandum of understanding, 

there were further legal complications (one of the strikes was ruled to be 

illegal by the National Labour Relations Commission), and the factory 

owner has since gone out of business. 

 

117 Regarding the BCWS incident in Bangladesh referred to in paragraphs 

4.6.4 to 4.6.7, that arose, to the best of Walmart’s knowledge, from a 

dispute between workers and management which resulted in unrest and 

the closure of Nassa’s factories in April and June 2010.  That in turn led to 

Nassa bringing charges of inciting violence and vandalism against various 

of its representatives.  Those charges resulted in further unrest and 

damage to Nassa’s factory building in July 2010, and further charges 

being laid against BCWS representatives by the Bangladeshi police for 

damage to property. 

 

118 Upon making enquiries, Walmart was informed by Nassa that it had 

applied to the Bangladeshi police to withdraw charges against its 

employees.  The Envoy Group, for its part, has stated that it has not filed 
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a case against BCWS and has sent an official letter to members of 

congress in the United States confirming this. 

 

119 In addition, Walmart followed a concerted process of engagement with a 

number of parties in order to resolve the matter, including a number of 

meetings with officials of the Bangladesh Embassy in the United States 

and also follow-up correspondence with the Bangladesh Embassy. 

 

120 Walmart also had meetings with representatives of the International Labor 

Rights Forum and the Workers’ Rights Forum, and has also met with 

representatives of the United States Department of Labor, the Department 

of State and the U.S. Trade Representative’s Office. 

 

121 Walmart understands that the imprisoned staff members of the BCWS 

were released from prison by the Bangladeshi authorities on 

10 September 2010. 

 

The statement of Sofia Scassera 

 

122 Ms Scassera appears to argue that local producers in Argentina are 

harmed by Walmart because: 

 

122.1 Walmart Argentina has a 90 day payment policy; 
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122.2 Walmart Argentina offers "sale spot" to suppliers instead of buying 

production so that suppliers carry the cost of unsold products (i.e. 

suppliers bear the costs associated with unsold products); and 

 

122.3 Walmart imports Chinese products via Brazil to take advantage of 

the China-Brazil trade agreement. 

 

123 However, none of the above “strategies” accurately represents Walmart’s 

business in Argentina: 

 

123.1 Walmart does not withhold payments to suppliers.  To the 

contrary, it honours its obligations in terms its vendor agreements, 

which provide for payment upon delivery.   

 

123.2 Walmart does not engage in “sale spot” practices and does not 

sell goods on consignment. 

 

123.3 Argentinean import laws and regulations require a “Certification of 

Country of Origin”.  The authorities determine the tariffs applicable 

based on the country of manufacture; not on the method of 

importation.  In any event, direct imports make up only 

[CONFIDENTIAL]% of Walmart Argentina’s total purchases. 

 

124 As regards the allegations in paragraph 4.2 of Ms Scassera’s statement, I 
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point out that there is only one Walmart store in Rio Cuarto and it does 

not have a significant market share in that area.  It is therefore highly 

unlikely that Walmart has been able to exert any form of leverage or 

pressure on its suppliers based on the so-called “threat” that Walmart will 

bring in merchandise from other suppliers in Buenos Aires. 

 

125 The allegations contained in paragraphs 4.3, 4.4, 4.8 and 4.9 of Ms 

Scassera’s statement are also incorrect.  As stated above, Walmart pays 

its suppliers on delivery and does not sell any stock on consignment. 

 

126 Likewise, the allegations in paragraph 5 of Ms Scasserra’s statement are 

incorrect.  In relation to paragraph 5.2, there was only ever one 

referendum in Bariloche, in which 80% of the residents approved the 

opening of a store by Walmart.  In Tucuman, there were a number of 

temporary workers hired at the opening of the store.  However, as that 

store has reached maturity, all of Walmart’s associates are employed on a 

full-time basis. 

 

127 Many of the other allegations in the statement, such as those in 

paragraphs 4.16, 5.5, 5.6 and 5.8, are so vague that it has not been 

possible for Walmart even to investigate them. 

 

The statement of Ashwini Sukthankar 
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128 I note that much of the first four sections of this statement consist of 

argument that will, I understand, be addressed at the end of the Tribunal 

hearing. 

 

129 As regards the “comparative perspectives” outlined in section 5 of the 

statement, the evidence is so vague and unsubstantiated that it is 

impossible to respond to in any meaningful way. 

 

130 Contrary to the assertions made by Mr Sukthankar, Walmart affords 

significant assistance to small local farmers in India (and in other 

countries) as indicated above. 

 

131 Mr Suthkankar’s claims about Walmart’s conduct in Brazil (which he does 

not appear even to have visited) are again entirely unsubstantiated and 

untrue. 

 

The statement of Nelson Lichtenstein 

 

132 I point out that the “Buy American” campaign referred to in this statement 

took place nearly 25 years ago and cannot have any relevance to the 

current transaction. 

 

133 As regards the anecdotal evidence of a single manufacturer in Arkansas 

more than a decade ago, I refer to what is stated above regarding 
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Walmart’s procurement policies and the extent to which the products it 

sells are supplied locally. 

  

REMEDIES 

 

134 A number of the opposing statements contain proposed remedies in 

respect of the proposed transaction. 

 

135 I understand that this is largely a matter for argument at the end of the 

Tribunal hearing.  I do however wish to point out that almost all of the 

conditions that are sought are entirely arbitrary and would, in many 

instances, severely constrain Massmart in its ability to compete effectively 

with its competitors, who are not subject to similar restraints, in the South 

African market.  I am also advised that a number of the proposed 

conditions are contrary to South African and/or international law. 


